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Summary

In 1998, the Commission ruled that wireless devices qualify as "attachments" under

Section 224, and thus, wireless telecommunications carriers are entitled to attach such devices on

utility poles at regulated rates, terms and conditions. In the ten years that have paslled, some

progress has been made, however, a significant number of pole owners, particularly electric

utilities, have ignored the Commission's orders and nm roughshod over the atlachII].ent rights

granted by Congress to NextG and other telecommunications providers that include wireless

facilities in their networks. On a regular basis, NextG encounters lengthy delays, demands for

exorbitant, "market'j pole rental fees, categorical denials of access to pole tops ostensibly on the

basis of unfounded safety concerns, and a host of egregious terms and conditions of attachment.

NextG believes that this problem stems in large part from the fact that the Commission has not

adopted wireless-specific pole attachment regulations.

The Commission should adopt specific rules reiterating its prior holdings· that pole

attachment rates for wireless devices are regulated, and not based on a "market" for: poles that

does not exist. Moreover, the Commission should eliminate any ambiguity about the rate

formula that applies for wireless attachments and should expressly order a sU'aight-fofward

application of the existing rate formula to wireless attachments: the utility's telecommunications

pole attachment rate multiplied by the number of feet of useable space actually occupied by the
I

wireless attachment. Further, the Commission should not permit utilities to charge higher rents

for pole top attachments because (1) such action is not authorized under Section 224; (2) pole

tops are no more unique than any other portion of a utility pole; and (3) such an approach would

be an open invitation for abusive rates that would effectively deny NextG access to pole tops.



In addition, a set of specific attachment rules are needed in order to eliminate ambiguity

and to clearly identify the rights of attachers using wu'eless facilities and the obligations of utility

pole owners with respect to wireless attachments. NextG submits that the Commission should

adopt rules that explicitly recognize and protect wireless attachments, including the following:

o a rule that pole top attachments must be allowed;

o a rule prohibiting allowing all-dielectric self supporting ("ADSS") fiber installation in the

"power space" on poles and prohibiting pole owners from categorically prohibiting

attachments to any part of the pole where the attachments would comply with the NESC;

o a rule permitting the installation of equipment boxes in unusable space;

o a rule permitting attaching parties to use any qualified electrical workers to perform

make-ready work and to install and maintain wireless attachments;

o a rule prohibiting utilities from declaring street light poles and poles with attachments

above a certain voltage "off limits" to wireless attachments;

o rules mandating performance of preconstruction surveys and completion of make-ready

work within the specific timeframes set forth above; and

o a rule establishing a presumption that wireless attachments~that comport with: the NESC

and FCC and OSHA regulations may not be denied on the basis of safety or reliability.
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Washington, DC 20554

In the Matter of

Implementation of Section 224 of the Act;
Amendment of the Commission's Rules
and Policies Governing Pole Attachments

WC Docket No. 07-245
RM-11293
RM-I1303

..
INITIAL COMMENTS OF NEXTG NETWORKS, INC•

NextG Networks, Inc., on behalf of its operating subsidiaries NextG Networks of NY,

Inc., NextG Networks of California, Inc., NextG Networks Atlantic, Inc., and NextG Networks

of Illinois, Inc. ("NextG"), respectfully submits these Comments pursuant to the Notice of

Proposed Rulemaking ("NPRM") released by the Federal Communications Commission

(hereinafter, the "Commission") on November 20, 2007 in the captioned proceeding. NextG's

Comments primarily will address the issues pertaining to the attachment of wireless :devices to

utility poles that are set forth in paragraph 34 of the NPRM as well as issues pertaining to terms

and conditions of access set forth in Section N of the NPRM.

I. INTRODUCTION

NextG appreciates the opportunity to relate its experiences attaching (or att~mpting to

attach) its telecommunications facilities, which include wireless devices, to distribution poles

around the nation. The Commission first declared that wireless devices qualify as attachments in

1998, and some progress has been made since that time. Indeed, NextG has found :some pole

@wners to be cooperative and re.asonable in responding to requests for attachments. Many more

utilities, however, initially have responded by saying that they have no internal standards or
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guidance that would allow them to enter into such agreements and that such standards and

agreements would need to be developed -- through a long process. Because the Commission has

never promulgated a set of wireless-specific pole attachment rules, the lack of such: rules and

clear guidance has created ambiguities and differing interpretations by utilities that, intentional

or not, have acted to impede, restrict or outright deny NextG access to utility poles.

Accordingly, the status quo is not working in all cases, and the result is a detel1'ent to the prompt

and timely deployment of broadband and competitive telecommunications services. NextG

respectfully submits that the Corrunission should use this opportunity to promote the deployment

of competitive networks, and particularly broadband and next generation wireless networks, by

adopting rules explicitly recognizing and protecting attachments of wireless facilities, as set forth

below.

II. BACKGROUND REGARDING NEXTG

A. NextG's Telecommunications Service And DAS Networks

NextG provides telecommunications service via Distributed Antenna Systems: ("DAS").

As a result, it is at the cutting-edge of the provision of telecommunications services using

advanced technologies and capabilities - both wireless and wireline. At its most basic level,

NextG provides telecommunications services to wireless providers that enable those :entities to

provide next-generation broadband and telecommunications wireless services and achieve

greater coverage and capacity for their 'wireless services. NextG's telecommunications service

and network are currently utilized primarily by Commercial Mobile Radio Service ("CMRS")

providers, however, its networks and services are not limited to CMRS providers. While

frequently focused initially on a specific customer's needs, NextG can host multiple cmiers and

is therefore an efficient, cost.,effective alternative for the .deployment of multlpl~ wireless

telecQmrnunications 'facilities. In other~),words, NextG enhances the performance of existing
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mobile wireless infrastructure with minimally intrusive installations using, to the extent possible,

existing infrastructure.

As wjl'eless provjdel's seek to deploy the next genemtion of wireless services and meet

the demands for improveq capacity and coverage for existing services, one of the key obstacles

they face is the technical limitations of traditional "high site" antenna towers and local

management of their placement. Traditional towers and rooftops may be reasonable sqlutions for

providing low capacity, wide~aJ:ea coverage (assuming the sites can be built or acquired where

they are needed, which often is a problem). As demand for capacity on wireless networks grow,

however, more and more sites must be added to networks so that the frequency spectrum that a

,particular operator owns can be reused more often. I

NextG believes that one of the most effective ways to add sites is through the use of

"low" site antennas. These types of antenna sites facilitate a greater reuse of the wireless

spectmm because relatively low-height antennas can be more easily isolated from each other,

thus resulting in a much higher capacity and quality network that is not possible with a network

consistiQg entirely of high-site ant~nnas. In addition to capacily benefits, a network of "low"

sites in an urban area can provide coverage in many "dead-spots" that would be "shadowed"

under the traditional antenna locations or where zoning laws simply prohibit the installation of

high-site facilities. Higher capacity and greater coverage, in turn, are the necessary building

blocks for broadband wireless services.

Capacity in a cellular network comes, in general, from reusing spectrum. The greater the
number of radiating elements, the more often spectrum can be reused and the more c~pacity the
network will have. Of course, this general statement varies somewhat depending on the type of
technol0gy used, i.e., variants of TDMA or CDM1\ gain capacity and system performance in
diff~rent ways. NextG's wireless solution is "protbcol agnostic" and can accommodate all forms
of wireless technologies.
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The architecture of NextG's DAS facilities consists of fiber-optic lines leading to and

connecting various equipment and antcnnas at remote locations called "Nodes" with a central

"hub," which typicaUy is tocated in a bunding on private property. While NextG installs its

fiber-optic lines either underground, in conduits, or aerially on poles, it must install its Node

equipment (antennas and related equipment boxes) on poles. NextG's service requires a

contiguous grid of relatively closely spaced "low site" antennas. For these reasons, access to

poles in the public rights-of-way and utility easements (e.g., utility poles, street light poles or

traffic signal poles) is critical (from both a technical and economic perspective) for the

deployment and operation of NextG's networks. NextG uses either poles owned by the local

utility company or poles owned by the municipality, or a combination of both.

The DAS networks that NextG seeks to install on distribution poles typically are

comprised of: (1) fiber-optic cable, which is attached horizontally to utility po~es in the

traditional manner; (2) small pole-mounted antennas; and (3) small pole-mounted equipment,

containing transmission electronics for the system that is connected to the fiber-optic' cable and

antennas. While NextG serves wireless providers and incorporates antennas into its network, its

system consists primarily of wireline (fiber-optic cable) attachments to existing p0les. The

antennas and cabinets (i.e., nodes) typically are attached on 7 percent or less of the total poles

utilized in the DAS network.

The equipment NextG is deploying for its current DAS networks typically includes either

an omnidirectional antenna or a directional panel antenna, as well as an equipment box located

on the pole's unusable space that is of differing size depending on the particular deployment.

Pictures of typical installations of NextG's equipment on utility poles are provided in

Attachment 1. NextG's antennas will be installed in some cases in the "communications space"
,
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on the pole (i.e., mid-pole), but in most cases on the pole top. Indeed, pole top attachment is the

only feasible location in some locations or markets.2 In cases where necessary to maintain

propel' space clearances, NextG will install pole top extensions that are 4 to 6 feet in length.

B. NextG's Experience With Pole Owners

Even though NextG's DAS networks are chiefly wireline, NextG nevertheless has

encountered obstacles to the placement of its facilities on utility poles throughout the country. In

particular, NextG is concerned with timely performance of pre-construction surveys and make-

ready and the interpretation of what should be generally applicable constmction standards in

ways that unreasonably preclude the use of certain poles or force NextG to install its plant

beyond what the applicable standards actually require.3 In this way, NextG has been: subject to

unreasonable access denials and excessive, but unnecessary, make-ready delays and costs.4

See NextG Networks ofNY, Inc. v. Public Service Electric & Gas, EB-07-MD-004, Reply
Declaration of Norine Luker at lJ(<J[ 9-11 (filed Feb. 11, 2008). .

3 Despite the fact that the NESC addressed clearance and other issues, pole owners
sometimes impose constluctipn standards and limits that exceed the NESC. There is rio basis for
suoh excessive demands. Moreover, the variation among pole owners' "standards" creates
uncertainty and makes it difficult for attaching parties to plan their deployments and estimate
costs. This is particulatly the case where the utility responds to a request to attach by asserting
that it must first develop constmction standards specifically for wireless attachments";' a process
that then takes many months if not years. The Commission should clarify that the NESC
governs. all attaQhments and that individual pole oWQers cannot impose more. strenuous
standards, pmtictilarly on fundamental issues addressed by the NESC, such as clearances or
delay attachment in order to develop entirely new construction standards.

4 ~ndeed, in December 2007, NextG had to file a complaint with the CommiSSIon against
PSE&G for denial of access. Seven months after NextG applied, PSE&G, without explanation
01' s,upport, ~,ateg~rically demed'NextG attaonment to the tops of PSE&G's poles, as NextG had
l'equested. N.ext(;;.N.e,tworks ofNY, -lnc. ·v. Public Service Electric & Gas, File No. EB-07-MD­
004, Complat1ht at~r8~27 (filed Dec, 2C 2007).
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In NextG's experience, some pole owners make unsupported claims that certain wireless

structures on distribution poles are unsafe. As discussed below, these claims are untrue.
5

Witele\;\; tlevice\; can be, ann bave been, salely installecl on utility poles, including ~t the top,

without adversely affecting safety or reliability. Indeed, the National Electrical Safety Code

("NESC") already contains rules governing such attachments. The fact remains that ~istribution

poles are essential, bottleneck facilities in the possession of monopolies, some of which compeLe

directly with certain wireless attachers. The Commission should take this opportunity to adopt

rules to ensure that pole owners are not using their unique position to thwart deployment of

competitive networks or to leverage an unlawful windfall profit.

Delays in obtaining attachment rights are significant problem facing NextG. When

NextG initially approaches a utility to request attachment, the response commonly is "no,

wireless attaohments are not permitted because of company policy" or "no, because wireless

attachments are not safe." Often, NextG is directed to discuss attachment with t~e utility's

"business development" group, which is tasked with treating pole attachments not as a: regulated

,obligation of the utility, but as a profit center. (fi'onically, these "business development" groups

have developed "safe" methods for attachment of antennas to transmission infrastructure that

carries much .higher voltages and therefore p.Qse much more seriolls safety and reliability issues

than distribution infrast1'llcture that allegedly raises insurmountable safety concerns.) However,

once the pole,owner has been convinced through strenuous effort - and time - that the joint use

department of the utility is a more appropriate group to handle NextG's agreement, in almost all

As NextG's detailed submissions in its case against PSE&G demonstrate, PSE&G's
"safety" conoerns were meritless. NextG Networks ofNY, Inc. v. Public Service Electric & Gas,
File No.- EB.;07-MO...Q04, Reply at 10-20; a~l'Jy ,at Exh. ~- (Declaration of David Marne) (filed
F~b. II, 20(,)8r~ pile; to the vohllne qf evidence subnti.tted,b.;y Ne.x:tG in support of the safety of its
attaehmel1ts'in the aase, NextG wil!.aotre-Elttaohblie matellials-as eXhibits hereto.

- •••• It
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casest pole owners have claimed that they do not have a "wirelesstt attachment agreement or

cdnstlUction standard for distribution poles t and so they cannot respond to NextG t s request for

access until the utility develops one. This usually takes sevel'al months 01' even years, and in

more than one situation t the utility has still not provided the wireless-specific exhibits to its form

agreement more than two years after NextG initially contacted the utility. After months -- and

often years -- of discussions and negotiation t many (but by no means all) utilities have moved

beyond their initial objections and negotiated mutually acceptable methods of attachment.

However, the inability to design DAS networks in the interim due to the uncertainties regardomg

what NextG can attach and where it can attach has caused significant problems for NextG and

severely impeded its ability to serve its customers and the public.

Another flavor of this SOlt of utility response is exemplified by one large powet' utility

that covers large portions of the southern United States. This particular electric utility refused to

enter into an attachment agreement or discuss rates, terms and conditions or where NextG could

attach antennas on the pole until NextG identified the specific pole(s) intended for use. This

precondition of negotiations made it impossible to design and market a DAS network in those

areas.

The Commission should make clear that the attachment of an antenna is not the

opportunity for a pole owner to invent a whole new attachment regime. Delays like those

encountered by NextG and others are delaying the deployment of competitive networks and

services. Indeed, the Commission has recognized the public policy benefits of affording wireless

carriers with access to utility poles as it "facilitates the deployment of cell sites to improve the

coverage and reliability of their wireless networks in a cost-efficient and environmentally

friendly man,B.er. Such deployment will promote public safety, enable wireless carriers to better

7
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provide telecommunications and broadband services and increase competition and :consumer

welfare in these markets.,,6

As another teal-world exam~le of the onerous~ an.d -patentty u\\\awlut te~tt\~t\()n~ tnat

some utilities attempt to impose on wireless attachments, the following summarizes s(j)me of the

more egregious provisions of the standard (i.e., non-negotiable) wireless attachment agreement

of another major electric utility located in the southeastern United States:

• The utility "reserves the top eleven (11) feet of the Distribution Pole for its Facilities"

and thereby categorically denies NextG pole top access to its utility poles;

• The utility categorically denies access to all poles with facilities carrying more than 25

kiloVolts and all street light poles;

• ,The ubility demands an "Initial Review Process" during which time NextG must deliver

the "actual working Device" proposed for attachment for "testing" by the utility (at a rate

of $70 per hour); and

• The utility demands t.be "immed~ate removal" of any wireless device that "c8pses local

residents or business owners to express discontent" about their placement on a pole.7

To date, the utility has stridently refused to alter any of these terms. This is the
.~ I '

envil'onmentJn which NextG operates each day - in which pole owners routinely ignore the

6 Wire!le.s.s 'Eele,eommunications Bureau Reminds Utility Pole Owners of Their Obligations
to Provi.de Wit:eless Te~ecomi'nunidations, Providers with Access to Utility Poles at Reasonable
Rat.~JS, Public' Notioe, 19 FCC Rcd. 24930 at I (Wireless Telecom. Bureau 2004) ("Public
Notice"). -

7 NextG has not yet signed the utility's agreement. Because NextG maintains a politically
sensilive relationship with such pole owners, it is constrained in its ability to be more specific at
this' time. M:oreoyer, utilities commonly require NextG to sign non"disclosure agreements as a
condition of, ev\{~ .being p~ovidfld a COllY of the utility'S agreement terms, thus further
oonstraining,~~Xl~G's, ditlcuss;1;Qn here. di: the.Commis~iqn speoifically requests that NextG share
tbis'agteemeilt1 Ne.xt~~Jll.d~ so.

"," ,
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Commission's broad policy statements regarding wireless attachments and pole attachment

precedent in blatant disregard of the rights afforded attachers by Sectio!} 224.

III. THE COMMISSION SHOULD MAINTAIN REGULATED POLE
ATTACHMENT RATES FOR WIRELESS ATTACHMENTS AND ADOPTA
RATE FORMULA

With respect to the pole attachment rate that should apply to wireless devices, the

Commission has requested comment on

whether, when they are "telecommunications carriers," wireless providers are
entitled to the telecom rate as a matter of law, or whether we should adopt a rate
specifically for wireless pole attachments. For example, if a wireless facility uses
more than the presumptive one foot of space, could the per-foot rate simply be
doubled, trebled, or otherwise multiplied as required.8

A. The Commission's Prior Rulings on Wireless Pole Attachment Rates

The question of whether wireless devices qualify as "attachments" under Section 224 -

and,· therefore, subject to regulated attachment rates - was settled a decade ago by the

Commission. Tn 1998, the Commission ruled that "Wireless carriers are entitled to the benefits

and protections of Section 224,,,9 and noted that wireless attachments may include "an :antenna or

antenna clusters, a communications cabinet at the base of the pole, coaxial cables connecting

antennas to the cabinet, concrete pads to support the cabinet, ground wires and trenching, and

wires for telephone and electric service."l0 That determination was upheld by the United States

Supreme Court in 2002. 11 Thus, the question of whether wireless devices attached by NextG to

provide its telecommunications service are "entitled to the telecom rate as a maller of law" has

8 NPRM at 'If 34.

9 Amendment of the Commission's Rules and Policies Governing Pole Attachments, 13
FCC Red. 6777 at 'If 39 (1998). ' ,

10 [d. at 'If 41.

II National Cable & Telecom. Ass'n v. GulfPower Co., 534 U.S. 327 (2002).
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already been resolved. Section 224 mandates that NextG and others are entitled to attach at

regulated rates.

Specifically with respect to pole attachment rates applicable to wireless devices, in 2003

the Enforcement Bureau refused to allow PECO Energy to impose an exorbitant rental fee

($2,100 per year) for wireless attachments, and instead ordered the utility to "provide Omnipoint

[now T-Mobile] access to its facilities at just and reasonable rates in accordance with the Pole

Attachment Act and the Commission's rules.,,12 Further, the Enforcement Bureau ordered PECO

Energy to "provide Omnipoint with historical cost data related to the specific facilitie~ to which

Omnipoint seeks attachment.,,13 In December 2004, the Wireless Telecommunications Bureau

issued a public notice "reminder" to utility pole owners of the Commission's prior rulings and

their obligation to provide wireless telecommunications providers with access t6 poles at

reasonable rates, stating:

section 224 and the Commission's rules do not allow pole access fees to be levied
against wireless carriers in addition to the statutory pole rental rate, which is
based on the space occupied by the attachment and the number of attaching
entities on the pole, together with reasonable make-ready fees. Such overcharges
. .. for wireless pole attachments may have serious anticompetitive effects on
telecommunications competition."14

The Commission should maintain its long-standing interpretation - consistent with

Section 224 and affirmed by the U.S. Supreme Court - that wireless devices are entitled to

regulated pole attachment rates. As discussed below, to the extent that the issue is the amount of

usable pole space actually occupied, then NextG agrees that the Commission's existil1g formula. .

12 Omnipoint Corp. v. PECO Energy Co., Memorandum Opinion and Order, 18 FCC Rcd.
5484 at lJI 7 (Enf. Bur. 2003). ..

13 [d.
14 Public Notice at 1.

10
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can and must be applied, with the actual number feet of occupied usable space applied. The use

of more than one foot does not alter the fundamental premises of the Commission's rate formula.

Despite the Commission's repeated rulings and "reminders" that utilities are required to

charge historic, cost-based pole attachment fees for wireless devices, NextG's first-hand

experience across the country is that these rulings often are being ignored by utilities. Although

some utilities have employed a cost~based formula, typically the telecom rate multiplied by the

number of feet occupied by the attached devices, NextG has encountered others who seek to

impose fees that clearly have no relation whatsoever to the utility's costs of owning and

maintaining a pole. As discussed abov:e, multiple utilities have referred NextG to their non-

l;egulated "business development" group, which demand exorbitant "market" based, rates that

hav:e, no relation to pole costs and instead, are clearly intended to extract the maximum possible

monopoly pole rents from third party attachers. 15 Essentially, these "business development"

,grpupsattempt to force NextG to pay profit-based attachment rates modeled after th~ rates the

utility charges for attachment of full-blown cell sites to unregulated transmission towers. Several

electric utilities across the United States impose annual attachment fees of $1,200 per pole or

mOJ,'e for wireless attachlnents. Again, these annual fees bear no relation to the cost of owning

and maintaining a utility pole whose depreciated cost to the utility may only be a few hundred

dollars. Further, this sort of "market based rate" model by investor-owned utilities ("IOUs") has

a ripple effect that extends to other pole owners that are not subject to Section 224, such as

municipal utilities. These entities base their rates on what their neighboring IOUs have extracted

Given.that;there.j~ no competitive market for utility poles - the fundamental premise for
Se,ction 224 - thfis '~arket Eate" nomeq.clature used by the utilities is grossly misleading and
ina15plica~le.· '

11



and because they are unregulated, there is no recourse. Unfortunately, the umeasonable demands

of some electric utilities has interfered with NextG's ability to market and deploy its

telecommunications service.

Reinforcing the need for the Section 224 rate regulation, NcxtG theoretically could install

its own pole for less than paying some of the utilities' demands. However, state and local

government officials generally either outright prohibit the installation of new poles or would

strongly oppose their installation. Accordingly, what the utilities are doing is lever~ging their

monopoly right to own utility poles. Section 224 was adopted precisely to prohibit such abuse.

c. NextG's Proposed Rate ~ule for Wireless Attachments

The Gommission has requested comment on "whether [it] should adopt a rate specifically

for wireless1Pole attachments.,,16 In light of the foregoing, NextG submits that the Cmmmission

sho'uJd expressly order a: straigh,t-forward rate formula that applies to wireless attachments: the

"UtiHty's wireline telecom pole attachment rate multiplied by the number of feet of usable space

. a~tlilaJJ,y occ~pied; by the wireless attachment. 17 The Commission should fU11her clarify that

usable "spac~ occupied" by a wireless, device does not include cables running between the

antenna and the equipment box because this space is available for other attachments: Such an

approaGh is ~pnsistent with CQmmission precedent,18 and fairly compensates utilities for any

adqitional pole space Qc.bupie~h&, the wireless device beyond the one-foot presUmptiol1,.

16 NPRMat'lf34.

17 This' ilPproaeh is co~sistent with the Commission's previous statements that the pol~

attaGh!Ji1ent f0r~ul~ J!lr~S\1mptions may be Biodified or adjusted in order to address unique
atta~ht:.q~nts ~ssoofated 'with' 'wireless systeF!Js. See Omnipoint Corp; v. PECO Energy Co.,
Memorandum Opinion ahd Order, 18 FCC Red. 5484 at n. 20 (Enf. Bur. 2003); Implementation
ofSection 703(e) (!Jfthe Telecommunications Act of1996, 13 FCC Red. 6777 at 'If 42 (1998).

'. /.

18 See TexaSiCa'Me.vi8io~iCo. v. SOlf~i"f{e~tef,n.-El{fctt;i(: Power Co., 1985 FCC LEXIS 3818
at ~['6 (1985);, '

. ,12



The Commission asked in the NPRM "if a wireless facility uses more' than the

presumptive one foot of space, could the per-foot rate simply be doubled, trebled, or 'otherwise

multipHed as required?,,19 There lS no need. 01' basis to establish a new "per-foot" rate appHcable

to wireless attachments. The approach suggested by NextG is far more straight-forward and

requires no additional rate computation beyond the simple process of multiplying the utility's

already available per-foot pole rate by the number of feet of usable pole space occupied.

D. Pole Top Attachments Should Not Result in a Higher Rate of Compensation

The Commission asks "should pole owner receive a higher rate of compensation [for pole

top attachments], because unlike lateral space, each pole has only one top?"zo For several

reasons, the answer to this question is "no." First, for computing pole attachment rates, Section

224 mandates that to be "just and reasonable," a rate must be based on the amount of space used

and the utility's actual, historic costS.21 Nothing about the use of the pole top changes the

utility's cost to own and maintain the pole or the amount of space occupied by the attachment.

The Commission has no authority under the Communications Act to deviate from the ~ost-based

rate approach mandated by Congress in Section 224, and certainly not to effectively "de-

regulate" attachment rates based on their location on the pole. There simply is no basis in

Section 224 and no precedent in the Commission's orders or pole attachment case :law for a

"higher rate of compensation" for devices attached near at or near the top of a pole.22 Such an

19

20

NPRM at q[ 34.

NPRM at q[ 34.
21 See 47 U.S.C. § 224(d)(1) (For computing pole rates, the "actual capital costs of the
utility attribu~able of the entire pole" must be used.). '

22 Indc€d" the Commission cited NextG's CommeJ;1ts filed in the Fibertech Networks
Petition pr0lfycdillg in sUF>Port' of this asserHQn. But in those Comments, NextG simply asked
the ,CommissI9n·t0 'e-sta;bli§hapl~estiJmptipn that pole top aecess should be permitted. Nothing in

r '
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approach would be an open invitation for utilities to demand exorbitant, monopoly rates, and

thereby either result in a financial windfall for utilities or effectively deny NextG ~d others

access to 'Qo\e to-ps.

In addition, adopting a theory that imposed attachment rates based on some, perceived

"value" of the pole location would have vast effects that would undermine the lo~gstanding

policies underlying Section 224 and the Commission's nIles. For example, the imposition of

unregulated rates for pole top attachments would mean that wireless attachers,would be

subsidizing other third party attachers by providing a significant cost recovery by the utility.

Such a subsidy, ,presumably, should result in a decreased rate for all other attaching entities.

~deed, in many :ca,ses, utilities seek to impose pole top rates that exceed their costs. In such

cases, shoulq all other attachiNg parties attach for free, at the expense of the wireless attachment?

Li~ewise, utmities~6lieJi)1l.Sel:ves frequently attach facilities to the tops of poles. If the thciory is true
) , .. ,

that stich pole tOfls are somehow more valuable, then the utility should be required tq apportion

to ttself a gi"eater Hrate" for attachment and all other attaching entities should pay less. Similarly,

a tht1,ory that attcibuted "value" to a particula.r spot on a pole and attempted to adjust'l:entalrates

ac<?~rdingly should,then lea~ to an increased rate for ILECs who are permitted to attach their
,:. ~I ' , '

lines, at the low~st ,point - which is generally considered a more favorable (or "valuable")

position bec~~se it ,is easier for technicians to access. These examples illustrate how ap,y attempt

to ascribe "value" to parts of the pole would be antith.etical to and radically disrupt decades of

pole attachment law and policy.

In reality, the'top portion of the pole is no more unique than any other portion of the pole.

For any parti~ular space on a pole, once it is occupied by an attachment, that space is: no longer

\ JI, _ '. .-

" thos'e <1~mt:r1~J1lts.(?~n.<~be,,lteas~n::al;j}1t1'eacl tp support the notioll that a pole top is "unique" or that
'uti~ties 's'hou~d be.:pel1HMhed to/~oh~ge l,ligper rates f0r pole top attachments.

, - . ~ .
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available for other attachments. But this is equally the case for pole tops as well as all other

portions of the pole. Indeed, the top of aparticular pole is essentially an arbitrary point because

pole height can be extended (at thc attaching party's expense, typically) by either (a) a pole

replacement (i.e., a pole change-out) or (b) the use of pole-top extenders.

The Commission further should keep in mind that while there may be only one top of

each pole, unlike wireline attachments that are attached to every pole along a line, wireless

attachments will not occupy all or even a significant number of utility poles. For NextG's

systems, for example, the antennas and cabinets are typically attached on only 7 percent or less

of the total poles utilized in the DAS network. As a result, utilities will not be faced with

requests for pole top access on all or even a significant percentage of their poles.

In 1999, the Commission expressly declined to establish a presumption that space above

what has traditionally been referred to as "communications space" on a pole may be reserved for

utility use only.23 But declaring the pole top or space above communications space to be

"unique" and therefore subject to "market rates" effectively would have precisely. the same

result. Utilities would wield their monopoly power over poles to the detriment qf wireless

carriers and telecommunications providers such as NextG and to the detriment of the public.

IV. THE'COMMISSION SHOULD-PROMULGATE RULES TO ADDRESS
SIGNIFICANT PR0lBLEMS FACING ATTACHERS

As mentioned above, NextG's service requires access to existing utility poles, and other

structures in the rights-of-way. While NextG has been able to work cooperatively :with most

utilities, unfoltunately, it also has faced numerous obstacles to thc placement of its facilities on

utility poles - most of which appear to stem from the fact that some of the facilities that NextG

23 See Ittterc,onn{1otion Between Local Exalzang~ Carriers and Commercial Mopile Radio
.Service Providers, Order on Reconsideration; 14cFCC R.G:ct.~ 18049 at Cj[ 72 (1999).
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seeks to install are "wireless." The mere fact that the technology involved is wireless too

frequently leads to claims that the attachment is "unregulated." These barriers to entry have been

telecommunications provider, even if some of the equipment will be "wireless" or wireless-

related.

The status quo simply is not working. While the Commission has announced its policies

with respect to wireless attachments in various orders, one adjudicatory proceeding and a public

notice, it is clear that more must be done because utilities in many cases are ignoring these

orders. A set of wireless-specific attachment rules is needed in order to eliminate ambiguity and

to clearly identify the rights of attachers using wireless facilities and the obligations of utility

pole owners with respect to wireless attachments. By adopting the proposed rules set forth

below by NextG, the Commission will eliminate barriers to the deployment of new

telecommunications services, as well as wireless or wireless-related broadband services and

facilities.

A. The Commission Should Adopt a Rule Establishing A Presumption Allowing
Pole Top Attachments '

A significant issue for NextG and wireless attachers is the opportunity to place antennas

at or near the top of the pole. For NextG, there are several reasons why this is a particularly

important issue. Pole top placement of antennas provides greater coverage by the simple fact

that it is higher than a mid-pole attachment, which provides better coverage. By increasing the

cov:erage area, in9reased antenna height, in turn, may significantly reduce the total ~umber of

16
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antennas needed for an installation, thereby decreasing total network cost and minimizing the

potential community "impact.,,24

As a threshold matter, the Commission should l'ecognize that attachment of wireless

facilities to the top of utility poles can be accomplished safely, consistent with recognized

engineering standards, and without any negative impact on reliability. For example, :the NESC

contains rules that govern the placement of wireless antennas on pole tops. For exarhplc, Rule

2351 prescribes clearance specifications between antennas attached in the supply space and

electrical conductors.2S The same rule also ensures that "[c]ommunications antennas' located in

the supply space [be] installed and maintained only by personnel authorized and qualified to

work in the supply space....,,26 NESC Rules 222 (Joint Use Structures), 224A (Communications

circuits located within the supply space and supply circuits located within the cornrrlunications

space), 230A(3)-(4) (Measurement of clearance and spacing; Rounding of calculation results)??

Rulys 236-238 (Climbing Space; Working Space and Vertical clearance betwe¢n certain

communications and supply facilities located on the same structure) also apply to wireless

24 Nex((e fr~luent1y e~ounters opposition or difficulty from local governments. In many
eommunitie~', each of its Noae attachments to utility poles, simply because they, involve a
wineless device, ate subject to oomplex, burd~ns0me,lengthy, and wholly discretionary "zoning"
approvals. white NextG believes that many of these municipal processes are preempted by
Section 253 of the Communications Act; 47 U.S.C. § 253, nonetheless, they are far too frequent,
and thus, since ,denial of access to pole tops could double of the number of Nodes subject to
zoning' and' at the S:'dme time doubie the "impact" that wJll be identified by local authorities it
poses an multi-layened potential barrier to NextG's deployment.

25 See Attachment 2, NR~C Rule 2351(2)-(4).

26 See Attacbnrent 2, N~~~ ~ule 2351(1).
, "

,$ee A~tachment,2, ~c.Rt11es 222, ~24A, 239A(3)-(4).
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attachments, as do all of the loading and strength rules in Sections 24-26 and all of the worker

safety rules in Sections 42-44, among others.28

In the Public Noticc relea~ed in '2()()L\, the· Wh~eless Telecomm\.\nication~ Bureau

reminded pole owners that pole top attachments cannot be categorically prohibited, but the fact

remains that many utilities continue to resist or severely restrict pole top placement. Utilities

typically attempt to justify these denials of access on the basis of nebulous and meritless safety

concerns.

Based on the refusal of utilities to heed the Commission's Public Notice and holding in

its 1999 Order, NextG respectfully submits that the Cotnmission should adopt a specific, explicit

l'ule establisJJting a presumption that pole top attachments for wireless devices are allowed. To

reb)l~ the presumption as to a specific attachment to a specific pole, a pole owner should be

l:eq1,lirc'd to obtain an order from the Commission based on conclusive evidence holding that a

propose~ att'.lchment to a pal1ticular pole cannot be accomplished because of insufficient capacity

<;>r safety, rel1abHity, and generally applicable engineering purposes that cannot be, remedied

thrl;;)ugh .make,.ready, pole expansion or change-out at the attaching party's expense, or other

engineering 'solutions that are acceptable under generally applicable engineering: or safety

st~lldards. Such a presumption would be rebuttable on a case-by-case, pole-by-pole basis. It

would not necessarily give providers advance approval for the attachment of wireless devices on

every utility pole. However, it would eliminate the ability of utilities to impose

See A-1tachment 2, ~SC Rules 236-238; Attachment 3, Declaration of David Marne,
suqmitted to- the New York Public Service Commission with NextO's comments In the NY
PSC's Procef]ding on Motion of the Commission Concerning Wireless Facility Attachments to
Uti'lityDist~ibuti(j)lk-P(f}les, NY PSC Ca.se Mo. Case 07-M-0741 (filed Sept. 10, 2007);
At~~hro'Pnt :4;,J~~i . ' ·c~ara~an"o:fDa~,id Ma~ne~, sUbm.i~ted to"th~ Commission by NextG in the
FQ~::cj)..JMpl~nt.. :,'t illg·j1e.Jkj~etworkSajNY, Inc. P. PubUc Serl1ice Electric & Gas Co.,
Fif(!1No. EB.({@7- 'h!;004 (fil§d Peb. 11, 2008). .
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blanket/categorical objections to pole top attachments. NextG recognizes that utility poles

come in a variety of sizes and configurations. However, NextG can adjust its attachment designs

lo accommodate the diffe1'ent pole chat'actel1sticsin a manner th9t complie~ with gov~l'ning

standards, including the NESC.

Moreover, beyond pole top attachments, NextG submits that the Commission should

create a presumption that wireless antennas and equipment that comply with ,governing

regulations and applicable standards, such as the NESC, in general, must be presumed safe and

permitted, subject to pole-by-pole evaluation.29 If a utility seeks to impose a standard that goes

beyond the NESC, the pole owner should bear the burden of explaining to the provider, and

ultimately to the Commission, why they have adopted a stricter practice than the NESC. Such a

policy is needed to prevent categorical denials of access to utility distribution pol~s and the

imposition of arbitrary and burdensome standards beyond those of the NESC and other

governing codes and regulations. Moreover, such a presumption would put wireless attachments

on the same footing as wireline attachments. Currently, utilities are still fighting the idea that

wireless attachments should be permitted at all. to promote the deployment qf wireless

broadband, advanced services, and expanded competitive service, the Commission should once

and for all make clear that wireless attachments must be presumed permitted.

Indeed, the Commission should also adopt a rule clarifying that attachment in the "supply

space" must be permitted if consistent with NESC standards. For example, as part of its DAS

networks, NextG must install fiber-optic lines. In some cases, in order to avoid costly make­

ready or gen~ral congestion in the so-called "communications space," NextG has proposed to

install al1-di~lectric self supporting ("ADSS") fiber-optic lines in the "power space." ADSS fiber

29 See Atlttaclunent'2, NBSC B.:l;lle 236J and Table 235-6.
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is "self supporting," meaning that it does not require an underlying metal strand w~re. As a

result, it has been commonly, installed by electric utilities themselves close to electric lines

without the clearance required for standard fiber-optic attachments. Despite the fact that the

utilities themselves have deployed ADSS fiber, in some cases for their telecommunications

subsidiary, NextG has encountered resistance to its use of ADSS fiber. Essentially, this reflects

two important problems. First, electric utilities too often view the "power space" as' their sole

province, and indeed beyond the regulatory reach of the FCC. An example of this is the

insistence by one major electric utility located in the southeastern U.S. (discussed above in

Section I(B)) that it has exclusive access to the top 11 feet of every distribution pole. This

particulm' utility maintains this position - in an FCC regulated stat.e - despite the fact that the

FCC has previously announced that the "power space" cannot be categorically excluded from

attachment. ' Second, by forcing all communications companies into the "communications

space," utilities can develop additional revenue from marked-up make-ready charg~s and can

essentially cFeate the capacity issues that they then use to argue to the Commissiop and courts for

increased, deregulated rates.

While no cempany should be forced to use ADSS fiber, if in a particular situation NextG

or any ,other attaching entity desires to use ADSS fiber, the utility should be ~pecifically

prohibited from denying access for or use of ADSS fiber in the "power space" on poles. The

Commission's previous holdings have proven inadeq\late, and a specific rule is necessary to

protect attacljling parties' rights.

B. : Th~ Cammission Should Ad.9P.t Rules Mandating the, Timely Performance of
'~ Pvtte'QIistruetion Surveys alld 'eompletion ofMake.R~adyWork '

Nexttfj alsQ:vhas ha~ ~g!1i~iGant ·~1fficulties with pole owners on issues of pelforming
- I 'I"" , ...... ,
~. . -.

pre9unstruct(on s1JlJ.:v.ey.~ and cQm:Nle~t.fl~,~;make,~te~ady work. In one situation, NexlG paid the
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utility for make ready work on fourteen sites. However, the utility refused or failed to perform

the work until six months later, and tnen only alter contact from NextG s attorn.e~. this 1,)rQ~ect

involved only fourteen poles - not hundreds or thousands - and yet the utility refused to provide

NextG any clear timeline for completion of make ready.

There is only one FCC rule that addresses make-ready intervals, 47 C.F.R. § :1.1403(b),

which requires utilities to respond to requests for access within 45 days. There are no explicit

rules that address intervals for completing make-ready or performing preconstruction surveys.

Utilities take advantage of these gaps in the rules and often maintain a lackadaisical '(or worse)

attitude with respect to performing surveys and completing make-ready (even after receiving full

payment in advance). NextG submits that in order to remedy this situation the Commission

should promulgate rules that require utilities (1) to perform preconstruction surveys: within 45

days of the application filing date and (2) to complete make-ready work within 45 days of the

date payment is received by the pole owner.30 These intervals are consistent with those

established by the New York Public Service Commission after a comprehensive proceeding that

included the participation of pole owners and third party attachers.31 These intervals arc

reasonable and yet, will not permit utilities to needlessly delay the implementation of NextG's

DAS installations for the benefit of wireless carriers and the public.

As discussed below, the Commission should also adopt a specific rule requiring utilities
to allow atta~hing parties to use qualified contractors to perform the work, thus eliminating any
claim that the utility lacks sufficient staff to act in these timeframes.

31 Proceeding on Motion of the [New York Public Service] Commission Concem~ng Certain
Pole AttachftJent Issues, NY PSC Case 03-M-0432" Order Adopting :Policy Statement on Pole
Attachments, Appendix A at 3-4 (Aug. 6, 2004). The New Yotk PSC has an on-going
prqC:)eeding tp detel1nine if tllese interval:s should apply to wireless attachments. See Proceeding
on'MQtion o:f the .c;qmWi8siQ1.'t C071iGemil~g Wireless Facility 4ttachments to Utility Distribution
Poles, N;Y ~C;~a~d~D"":';.M.:'4t;t. ,. .. .
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